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crucial to developing their potential and reaping the
rewards, both financial and personal, that fame may
bring. Because the sole purpose of a record company is to
sell records, the recording artists are a record company's
most valuable asset. Why a record company chooses a
particular artist is anybody's guess, and the subject of
endless discussion. More often than not, it comes down
to a gut feeling on the part of the record company decision-makers. Some of these decision-makers do not have
great track records. For example, every country label in
Nashville passed on both Garth Brooks I and Alan
Jackson 2 when these men first moved to Nashville looking for a record deal. Imagine being the Capitol Records
3
executive who passed on signing The Beatles!
The talk of the music industry during the past few
years has been the impact new technology is having, and
will continue to have, on record companies' traditional
means of signing talent and distributing records. 4 A
large number of businesses and individuals who own
copyrights are alarmed by the practices of Napster,
MP3.com, and other upstart companies which enable
users to exchange intellectual property on the Internet
without paying license fees. 5 Many record company executives are proclaiming that these digital piracy practices
are threatening to destroy the record labels and must be
6
stopped at any cost.
Despite these calls for alarm, statistics show that digital piracy appears to be having little impact on record
sales in the United States and throughout the world.
The Recording Industry Association of America (RIAA) is
predicting that sales of albums in the United States are
almost certain to top one billion albums in 2000, which is
a handsome increase from 940 million in 1999. 7 Perhaps
an equally stunning statistic is that albums released in
2000 by Eminem, 'N Sync, and Britney Spears had the
three fastest-selling debut albums in the history of
music. 8 To put things in perspective, consumers bought
more copies of the new Britney Spears' album on the day
it was released than they ever bought of the approximately 75,000 artists and 500,000 songs available on
MP3.com.
Even with the continued boom of record sales throughout the world, there always has been a voice of protest
against the record labels' treatment of their artists, with
the major labels bearing the brunt of the complaints.
The theme of the protests is that record deals are
designed to take advantage of the artist, and record companies are filled with people who lack compassion, do not
care about artists or music, and are concerned only about

taking home a big paycheck while the artist starves.
In June 2000, Courtney Love, the controversial lead
singer of the rock group Hole, lambasts, among other
things, record company profits. 9 In an essay entitled
"Courtney Love Does the Math," she maintains that a
recording artist agreement is itself a form of music piracy.10 She tells a compelling story about a band and a
record company.1 1 As a result of a bidding war between
the major labels, the band was given what is considered
a huge deal-a twenty percent artist royalty and a million dollar advance. 12 Providing a breakdown of how the
million dollars was spent, Ms. Love calculates that, after
taxes and expenses incurred to record the album, each
band member was allocated $45,000 for living expenses
until the album was released. 13 Ms. Love continues to
"do the math" based on the record company spending
$4.4 million on the band, $2 million of which is
recoupable from the band's royalties. 14 Ms. Love then
concludes that if one million albums were sold at full
price with no discounts or sales through record clubs, the
record company would receive a profit of $6.6 million
from these sales, but the band only breaks even since the
group was carrying a $2 million debt. 15 In other words,
the band members "may as well be working at a 7Eleven." 16 Ms. Love's point is that "the system is set up
so almost nobody gets paid."'1 7 Moreover, she is most disturbed by the fact that the band owns none of its work,
even though it ultimately paid for the master record18
ings.
Ms. Love also asserts in her essay that public taste has
little to do with decisions made by the label to "push" a
record through the record company's system. 1 9 The following quotes from Ms.
Love's
essay detail
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some of the factors she
believes are more persuasive for the labels:
)
"How powerful is
[the artist's] man- ..............
ager?" 20 After all,
if the record company does little to
an
promote
album, a powerful
manager is capable of causing
headaches for the
record company in
the future.
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After all, it's all
"Who owes whom a favor?
about nurturing those political relationships.
"What inde endent Dromoter's
cousin is
mer? ''2 2 Af
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everyone
knows that
failure to
get a song
on radio is
the "Kiss o
Death."
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artists can control their own destiny through bypassing
the record companies and going directly to the con29
sumers.
The record companies, on the other hand, argue that
they are the substantial risk-takers. A major record
label will likely spend between $500,000 to
$1,000,000 to launch a new artist, with no guar-
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antee it will see a return on its investment.
The major labels argue further that the system works for most artists who lack the
time, money, or resources to promote and
market their albums.
Despite new technology which allows
the artist to go directly to the consumer and
eliminate the major record company as a
middleman, a record deal with a major label
remains the best way to maximize the impact of
the artist's music and is still the cornerstone of an
artist's career. From this cornerstone, an artist can gen-
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"What part of the
fiscal year is the comthe
out
putting
pany
' 23
company execurecord
all,
After
record?
tives' bonuses are based on year-end profits.
"Is the royalty rate for the artist so obscenely
bad that it's almost 100 percent profit to the
record company instead of just 95 percent so
' 24
that if the record sells, it's literally a steal?
After all, for the record company, it's not about
the music but it's all about the bottom-line.
"Will the band screw up its live career to play
' 25
After all, the
free shows for radio stations?
bread-and-butter of most artists' careers is
income from their live shows.
"Does the artist's song sound enough like
someone else that radio stations will play
26
because it fits the sound of the month?"
After all, radio stations are not into taking
chances on cutting-edge music.
"Did the artist get the song on a film soundtrack so the movie studio will pay for the
video?" 27 After all, videos are expensive these
days.
The singer states in the article that she is leading the
exodus of artists out of the major record labels and all of
their "trappings."2 8 Ms. Love and other artists envision
a world where, primarily through the use of the Internet,

I

erate further income from sources such as live performances, television appearances, books, merchandise, and,
if the artist is also a songwriter, increased publishing
royalties. While it is clear that MP3.com and other new
technology companies will not be going away, ultimately
their role may be to push the major record companies
into embracing a new means of distributing and promoting their product. Until recently, the major labels had
avoided educating themselves about the marketing and
distribution benefits of the Internet. In light of the
tremendous demand for music on the Internet, the major
labels have created technology divisions.
Consequently, the recording agreement, which raises a
plethora of issues for the legal practitioner, remains a
vitally important part of an artist's career. It is necessary to be equipped with a general understanding of the
terms of the contractual relationship between a record
company and an artist. The first section of this article
will analyze certain key elements underlying recording
agreements made directly between the artist and the
recording company. In the second section, the royalty
provision of the recording agreement will be applied to a
case study of the successful country/pop artist Shania
Twain.

KEY ELEMENTS IN A RECORDING
ARTIST AGREEMENT
EXCLUSIVITY
Once an artist signs a recording agreement, the
artist's activities in every arena of the record industry

are exclusive to the record company during the length of
the term. The artist cannot perform as a featured artist
on other artists' records, or a soundtrack album, without
the record company's consent, which can be withheld for
any reason. If the record company does consent to any of
these alternatives, it will insist on sharing in the record
royalties payable by the third party label for the artist's
services. Two exceptions that record companies typically
carve out are to allow the artist to record jingles and to
record as a side-artist (e.g., studio musician or backing
vocalist) on other artists' sessions.
Over the last several years, the term "records" has
been defined more broadly than ever before in the music
industry. As a result, record companies are interpreting
their exclusive rights also to cover an artist's performances on home videos, laser discs, as well as CD-ROM,
DVD, and other interactive devices.
TERM / DELIVERY OF PRODUCT
The "term" of the recording agreement dictates the
period of time during which the artist is under exclusive
contract with the record company. The term is no longer
defined in a specific number of years as it once was;
rather, it generally begins at the delivery of the recordings required under the agreement. Record agreements
typically have an initial period with multiple, successive
options that a record company can exercise, in its sole
discretion, to require the artist to record additional
albums. Any option period may be exercised either by
the record company by automatic extension or by providing the artist with written notice that the company
chooses to extend the period. During the initial term and
each option period, the artist generally must provide a
guaranteed number of albums, with each album commonly containing a minimum of ten individual master
recordings. The provisions of the recording contract
require that the artist must deliver a laundry list of
items to the record company which include not only
the master tapes, but also all original session
tapes, information relating to mechanical licenses, approvals for guest artists, sample licenses,
artwork, jacket copy information, credits, etc. If
the artist fails to deliver any of these items, the
term of the agreement is suspended until proper
delivery is completed. A suspension means that the
clock stops ticking on the term of the agreement. The
record companies argue that suspension is a necessary
evil because timing is extremely important in the music
industry.30 An artist's failure to release new product may

result in the public forgetting that artist and in the artist
sinking into oblivion. There is a fine line between oversaturation of an artist and lack of public exposure.
The number of option periods for a new artist on a
major label (e.g., Sony, BMG, Universal Music Group,
Warner Music Group and EMI) ranges from six to eight.
Independent record companies often contract for fewer
albums than the majors. By inserting options, the record
company can "drop" an unsuccessful artist, while ensuring the long-term benefits of "breaking" an artist.
The artist, on the other hand, does not want to be tied
to the record company for more than the number of
albums it is likely to take the artist to break. This
becomes particularly important when it comes time for
an artist to renegotiate the terms of the contract based on
his or her success. Record companies know that the bargaining position of an artist is weakest at the beginning
of that artist's career. If the artist begins to sell platinum
albums, the bargaining power shifts to the artist. In
negotiating the length of the term, tension often mounts
between the record company insisting on a long enough
period to justify its frequently substantial investment of
time and money, and the artist insisting on a short
enough period to justify the possibility of giving away
some of his or her best creative years for a modest financial return.
ADVANCES, RECORDING COSTS, & RECORDING
FUNDS
Recording costs for the production of the masters comprising each album initially are paid by the record company but ultimately are borne by the artist. These costs
are treated as monies advanced to the artist that the
record company may recoup against future royalties
earned by the artist. For most artists, recording costs are
the single largest recoupable cost
that they will incur under the
record deal.
of
The
definition
recording costs is fairly
standard
throughout
*
the music industry.
is an example of a
clause from a recording
*Below

q

artist agreement,
defines recording costs:
Recording costs shall be deemed
include all union scale payments required
be made in connection with the Masters
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well as all payments made to any other individuals rendering services in connection with
the recording of the Masters (including producer advances), all other payments which are
made pursuant to any applicable law or regulation or the provisions of any applicable collective bargaining agreement between us and
any union or guild (including, without limitation, payroll taxes and payments to union pension and welfare funds, except payments to the
AF of M or AFTRA, which payments are based
on sales of records and are our sole responsibility), all amounts paid or incurred for studio
or hall rentals, tapes, engineering, mixing
(and remixing), editing, instrumental rental
and cartage, mastering, transportation,
accommodations, immigration clearances, socalled "per diems" or any other payments in
respect of any individuals (including you) rendering services in connection with the recording of the Masters, together with any and all
amounts incurred in connection with the
recording of the Masters which are commonly
considered recording costs in the United
States recording industry. Recording costs
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intended to cover both the recording costs and compensation to the artist for a particular album, with the artist
receiving whatever portion of the fund is not spent
The entire recording fund is
recording the album.
recoupable by the record company directly from the
artist's royalties that result from album sales.
Recoupment of these recording costs or recording
funds is cross-collateralized among all of the albums that
the artist records under the deal. In other words, any
unrecouped sums payable to a record company in connection with one album may be recouped from royalties
earned by any of the artist's other albums. Record companies use cross-collateralization so that an artist's success helps to cover any previous or future losses.
The amount of the recording costs or recording fund
generally increases for subsequent albums, and is determined by a formula based on the gross amount of royalties earned by the artist from a prior album or albums.
When applying the formula, the record company will use
only the sale of albums through normal retail channels in
the United States, within a specified period of time after
the release of the prior album. Below is an example of a
formula used to calculate the amount of the recording
fund for subsequent albums:

shall also include the costs
for the design and
preparation (includ*
ing separations) of
album cover artwork through the
print ready stage.
Such artwork costs
shall be payable by us
over and above the aforesaid
recording budget pursuant to a budget determined by us in accordance with our general

(a) With respect to the First Album, Company
shall pay the Advance set forth in paragraph
With respect to each subsequent
(a)(i).
Committed Album, Company shall pay an
Advance equal to the applicable "Recording
Fund" as set forth below. Each such Recording
Fund is inclusive of Recording Costs for the

policies applicable thereto.
In addition to the recording costs, most recording
agreements provide that the record company pay the
artist a series of "in pocket" advances. These advances
typically come upon execution of the record deal, with

(ii) With respect to the Second Album, if
any, the Recording Fund shall be an

additional advances due each time the record company
exercises its option to extend the term of the agreement.
The amount of the advance generally reflects a set sum
or formula based on a percentage of earnings generated
by the artist's most recently released album.
A recording fund is the current model for payment of
both artist advances and recording costs. This fund is

applicable Record:
(i) With respect to the First Album, the
Advance shall be $100,000.

amount which is the equivalent of 66
2/3% of the net earned royalties in
respect of Net Sales of royalty-bearing
units through Normal Retail Channels in
the United States ("USNRC Net Sales")
of the First Album. With respect to the
Third Album and each subsequent
Committed Album, if any, the Recording
Fund shall be an amount equal to 66
2/3% of the lesser of (A) the average of the
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net earned royalties in respect of USNRC
Net Sales of the immediately preceding
Committed Album, or (B) the average of
the net earned royalties in respect of
USNRC Net Sales of the two (2) immediately preceding Committed Albums. For
the purposes of making the foregoing
computations, (1) Company shall refer
solely to accounting statements rendered
to you through the end of the accounting
period following the earlier of (x) the date
nine (9) months following Company's initial release of the immediately preceding
Committed Album, or (y) the earlier of
the date upon which the Album for which
the Recording Fund is being determined
is Delivered, or the date when such
Album is required to be Delivered pursuant to paragraph 3(b) (the "Delivery
Date") and (2) reserves shall be deemed
to be the greater of (A) 15% of Albums
shipped during the applicable period or
(B) the number of royalty-bearing units
shipped in the United States during the
applicable period less the number of royalty-bearing Albums sold in the United
States during such period as reported by
SoundScan.
In no event shall any
Recording Fund be less than the applicable minimum amount set forth below (the
"Minimum Recording Fund") or more
than the applicable maximum amount
set forth below:
Album
Second Album
Third Album
Fourth Album
Fifth Album
Sixth Album

Minimum
$300,000
$325,000
$350,000
$375,000
$400,000

Maximum
$600,000
$650,000
$700,000
$750,000
$800,000

ROYALTIES
Wholesale or Retail
Artist royalties are based on record sales. The artist's
royalty is calculated as a percentage of the selling price.
It may be based on the Suggested Retail List Price
("SRLP") or on the wholesale price, depending on how the
particular record company operates. Most major record
labels today compute artists' royalties on the basis of the

SRLP. Prior to computing the artist royalty, certain
deductions and reductions will effect the retail or wholesale price, in order to determine the base royalty rate.
These include deductions for packaging, free or promotional goods, and other items such as across the board
reductions for CDs or other digital reproductions. These
are addressed below. Although none of these deductions
directly reflect actual costs incurred by the record company, they are traditional elements that remain embedded in royalty computations.
Royalty Rates
The smaller the royalty rate the record company pays
the artist, the larger the record company's profit. Many
factors are considered by the record company in determining a royalty rate for an artist. For a new artist, royalty rates payable on sales of top-line records in the
United States range from eleven to thirteen percent of
the SRLP The royalty rate for a more significant artist
ranges from sixteen to eighteen percent, increasing to
eighteen to twenty-one percent of the SRLP for a "superstar" artist. The wholesale equivalent is roughly twice
the otherwise applicable retail rate, subject to certain
other adjustments. For example, a twelve percent royalty based on the SRLP is roughly equivalent to a twentytwo percent royalty based on the wholesale rate. These
rates are known as "all in" rates, which means that any
third-party royalties (e.g., producer royalties) are deducted from the artist's net royalty rate. As a result, if the
"all-in" royalty rate is twelve percent, and the
producer
receives a three percent producer royalty, the net artist
royalty rate would be nine percent.
Royalty rates, like advances and recording budgets,
are typically subject to escalation or increase. First, an
increase to the base royalty rate may be from album to
album. In theory, if a record company exercises its option
to record another album with the artist, the artist must
be achieving some level of success and should be rewarded by a higher royalty rate on the new album to be
recorded under the new contract period. Second, the royalty rate increase may be determined by sales, with the
royalty rate being increased as the sales of an album rise
above certain agreed-upon levels. Typical in a new artist
agreement would be one-half to one percent increase for
sales of full price units in the United States (and sometimes Canada) over 500,000 units and an additional onehalf to one percent increase for sales in excess of
1,000,000 units. An artist with some clout can insist on
increases at 250,000 units, 500,000 units, and upward.
These types of increases provide an unproven artist, who
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is forced to accept a low royalty rate, an opportunity to
increase that rate based on that album's proven success.
Packaging Deductions
In determining the base artist royalty rate, most
record companies deduct fifteen to twenty-five percent of
the SRLP for "packaging" or "container" cost. This has
become the term used for the physical enclosure which
contains the sound recording, which is typically the jacket, CD jewel box and booklet, and tape cartridges. In
reality, these items cost the record company a fraction of
the amount that it actually deducts. Nevertheless, the
packaging deduction or container charge is deeply
entrenched in recording artist agreements. Today, the
average deduction of most record companies is fifteen
percent for vinyl records, twenty percent for cassette
tapes, and twenty-five percent for
record companies typically charge a
container charge for sales of albums
mission, even though there is no

CDs. 3 1 Curiously,
twenty-five percent
by electronic trans32
actual container.

Such a reduction could result in a royalty rate discounted over $4.00 per unit.
Percentage of Sales
It is important to determine what percentage of sales
will be used to compute the royalty. In the days of 78s,
record companies computed royalties on ninety percent
of sales, claiming that they needed the remaining ten
percent to cover breakage of vinyl records. Even though
this rationale is no longer valid, it does not deter the
record companies from insisting on eighty-five or ninety
percent of sales as a basis of royalty computation. This
is particularly true for CDs which record companies commonly compute on the basis of eighty or eighty-five percent of sales. Record club royalties are almost always
calculated on the basis of eighty-five percent of sales.
Free Goods
Record companies use the distribution of free albums
as a sales and promotional tool in an effort to sell its
product. The artist receives no royalties on these free
goods. Companies will not agree to eliminate these free
goods, but will agree to limit the number they give away.
For example, if asked, most companies will agree to a
free goods clause whereby they will limit free records to
twenty percent of records purchased and thirty percent of
singles purchased. In calculating the artist royalty, some
record companies discount the purchase price of a record
up to fifteen or twenty percent in the name of "free
goods."
Budget Records and Mid-Line Records
Artists' royalty rates are subject to reduction on sales

of albums at less than the top-line price, such as mid-line
or budget-line sales. Budget records sell for a low price
usually when the commercial life of the album is far
declined. A mid-line record is typically sold at a price
half-way between the full SRLP and the budget price to
entice the consumer to buy the album. Because the artist
royalty rate is normally reduced by either twenty-five or
thirty-three and two-thirds percent for sales in the
United States of a mid-line record and fifty percent for
the sale of a budget record, an artist will attempt to negotiate into its record deal certain restrictions on the record
company's right to release mid-line or budget-line
records.
Other Royalty Reductions for Non-Normal Retail Sales
Royalty rates are subject to reduction for sales outside
the United States, which causes the rate to fall to
between eighty-five and fifty percent of the rate on
United States album sales. These rates are commonly
eighty-five percent in Canada, seventy-five percent in a
handful of "major" territories in which American product
sells particularly well, and fifty percent in the "rest of the
world."
New technology also poses unique problems for record
companies. History has revealed that when new technology is first introduced, its implementation is expensive until the point where mass production becomes feasible. As a result, record companies have developed a policy whereby they provide the artist with a royalty that
mirrors that of a CD or a cassette, with a new royalty
rate to be negotiated after a three-year period. Below is
sample language of how one major record company
addresses the issue of new technology in a recording
agreement:
With respect to Records in any form, configuration, format or technology not herein
described, which is now known but not widely
distributed or which hereafter becomes
known, including but not limited to digital
audio playback formats other than compact
disc (e.g., digital compact cassette and minidisc) and computer software formats (e.g., CDROM, CD+, DVD, enhanced compact discs and
CD-I) ("New Technology Configurations"), the
royalty rate shall be 75 percent of the otherwise applicable royalty rate set forth in this
It is specifically acknowledged
agreement.
that Company's actual out-of-pocket costs
incurred directly in connection with the development and production (but not the manufac-
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turing) of Records hereunder in any New
Technology Configuration shall constitute
Recording Costs. Notwithstanding the first
sentence of this paragraph: (1) at such time, if
any, as Records in any New Technology
Configuration on a prospective basis shall be
85 percent of the otherwise applicable royalty
rate set forth in this agreement; and (2) at
such time, if any, as Records in any New
Technology Configuration constitute at least
75 percent of retail sales of all primarily audio
records sold by record companies in the United
States, the royalty rate payable with respect to
Records
in
such
New
Technology
Configuration on a prospective basis shall be
100 percent of the otherwise applicable royalty
rate set forth in this agreement.
Moreover, in this particular recording agreement, the
royalty calculations outlined above are also used with
respect to records sold directly to consumers by this
record company in the United States (or by licensees outside the United States) via electronic or radio transmission. These include telephone, satellite, cable, direct
transmission over wire and through the air, downloading
and streaming, and any other similar methods.
CREATIVE CONTROL
An artist-record company relationship is filled with
creative control elements that are significant areas of
negotiation in a recording contract. These include: selection of studio, producers and songs, the right to alter
recordings once they are delivered, exploitation of the
artist's album (e.g., the right to license those recordings
for films or commercials, and the right to release master
recordings on compilations), the right to select songs to
be released as singles, the right to make decisions
regarding videos, and the right to control the advertising
and artwork designed in connection with the album.
MECHANICAL LICENSES
If the recording artist is also a songwriter, mechanical
royalties are another major source of compensation for
that artist/songwriter.
The "controlled composition"
clause in the recording contract addresses musical compositions written, owned, or controlled by the artist. This
clause routinely provides that when a controlled composition is embodied in a master recording, the artist will
issue to the record company a mechanical license giving
the record company the right to use the song. The fee

payable by the record company to the artist for the
mechanical license is an important area of negotiation.
Depending upon the artist's bargaining power, the rate
generally falls between seventy and one hundred percent
of the rate prescribed in the Copyright Act. 3 3 Since
adjustments are made to the rate every two years, the
date for determining the compulsory rate is also an
important issue.
Under the Copyright Act of 1976, a Copyright Royalty
Tribunal was established whose role is to monitor the
mechanical royalties paid to songwriters and publishers.
The statutory mechanical royalty payable to songwriters
and publishers has increased every two years since 1986,
at which time the rate was five cents. Today, the statutory mechanical royalty rate is the greater of 7.55 cents
per song or 1.45 cents per minute. 34 In 1993, the
Copyright Royalty Tribunal was eliminated and replaced
with a system of ad hoc Copyright Arbitration Royalty
Panels ("CARPs"). 3 5 The panels are administered by the
Librarian of Congress and the Copyright Office. 36 The
CARPs have proposed the following mechanical royalty
rates for the next decade:
2002 - 2003: The greater of 8.00 cents per
song or 1.55 cents a minute
2004 - 2005: The greater of 8.50 cents per
song or 1.65 cents a minute
2006 - 2007: The greater of 9.10 cents per
song or 1.75 cents a minute.
It is important to note why the per-song royalty rate may
be less than the statutory mechanical rate mentioned
above. If, for example, the songwriter is also an artist
who is bound by a controlled composition clause in his or
her recording artist agreement, this rate is typically seventy-five percent of the statutory rate.
The controlled composition clause in recording artist
agreements originated in the early 1970s. At that time
the record companies had enough leverage over the
artists to require that the artists license songs to the
record companies for less than the existing statutory
rate. Over the years, the typical controlled composition
clause literally has expanded from one sentence to several pages of a recording artist agreement. Today, the
clause covers a wide variety of issues which affect the
artist. Some of these are discussed below.
(1) Definition
The definition of a controlled composition varies from
record company to record company. It typically will
involve songs written, owned, or controlled in whole or in
part, directly or indirectly, by its artist or producer or in
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which either has an income interest.
(2) United States and Canada
The controlled composition reduced-royalty rate provisions of the recording artist agreement likely will apply
to sales of albums and singles in Canada as well as the
United States. In Canada, the seventy-five percent rate
will be based on the compulsory mechanical rate established under Canadian copyright law.
(3) Per Composition Rate
The limit per composition is based on the minimum
statutory rate, which means that the record company will
pay the current statutory rate regardless of whether the
song exceeds five minutes. In other words, there are no
additional monies paid for compositions that exceed five
minutes, as is provided for in the U.S. Copyright Act.
(4) Date Used to Determine "Statutory Rate."
Since adjustments are made to the rate every two
years, the date for determining the compulsory rate is
also an issue. The record company typically will seek to
use the date on which the master recording embodying
the controlled composition is delivered, or the date the
artist begins recording the controlled composition.
Conversely, the artist desires to use the date on which
the master recording is released. In most cases, a record
company will release an album several months after the
artist delivers it. An album's release date is usually within the sole discretion of the record company. During the
time between the delivery of the album and the release of
the album, the mechanical statutory rate may have
increased; therefore, the artist will not wish to be forever
subject to the prior rate, but will want that song to potentially benefit from the newly increased rate.
(5) "Cap" Per Album
Record companies typically dictate in their controlled
composition clauses that no more than ten times the controlled artist/songwriter rate of seventy-five percent
times the statutory rate will be payable in mechanical
royalties on any one album regardless of how many compositions are on the album. Depending on the artist's
bargaining power, the record company may agree to
increase this limit from ten songs to eleven or twelve
songs per album.
(6) Limit on "Outside Compositions"
Rate limits often are imposed not only on controlled
compositions, but also on all other outside songs on an
album. The publishers of these outside songs are not
likely to take a reduced rate when licensing the song to
the record company. Those artist/songwriters with a fair

amount of bargaining power may be able to secure a
clause which provides that the record company will pay
the minimum statutory rate on outside compositions.
If the artist has some leverage, he or she may be able
to obtain a clause that allows the artist an overall album
limit of ten times the minimum statutory rate, even
though controlled songs are limited to seventy-five percent of the minimum statutory rate. This means that the
artist will not be penalized for outside songs provided
that they do not exceed the ten song per album limit and
do not exceed five minutes.
(7) Right to Deduct "Excess" from Advances and
Record Royalties
If the mechanical royalties paid by the record company on an album exceed the amount allocated pursuant to
the controlled composition clause, the overage normally
is recouped by the record company from "any monies
payable to artist under the agreement." As a result, the
record company may recoup any overages from either the
artist's record royalties or the artist's mechanical royalties, if applicable.
(8) Payment on "Free Goods"
The controlled composition clause for a new artist typically will state that no mechanicals will be payable on
free goods (automatic and actual free goods). Mid-level
and high-level artists can sometimes get mechanicals
paid on fifty percent of album free goods.
(9) One-Use-Only Mechanical Royalties
Typically, controlled composition clauses provide that
only one mechanical royalty will be payable per composition, regardless of how many times that composition
appears on the album or single. For example, if an album
opens with a song and closes with a remix of the same
song, the record company will only pay one mechanical
royalty, not two, for the song.
(10) Further Reductions on Royalties
The mechanical royalty rate is further reduced when
the artist's albums are sold at the mid-price or budget
levels or if the album is sold through a record club. In
most cases, rates for these types of sales are calculated at
either fifty or seventy-five percent of the existing rate.
(11) Public Domain Arrangements
Record companies do not want to pay mechanical royalties for an arrangement of a public domain song. If
requested, however, record companies routinely agree to
allow the artist/writer to receive a proportionate royalty
for public domain material, in the same ratio as ASCAP,
BMI, or SESAC pay performance royalties for that par-
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ticular controlled composition.
(12) Compositions Published by Record Company
Customarily, a full statutory rate is paid to artist/songwriters who allow the record company's music publishing
affiliate to own or co-own any controlled composition.
The record company adds this provision to entice the
artist/songwriter to sign with its publishing affiliate.
RIGHT TO USE AN ARTIST'S NAME AND LIKENESS
It is essential for the record company to have the right
to use the artist's name on the cover, label, or in advertising for the album. The record company's right to use
the artist's name in connection with the marketing and
sale of records is known as the "right of publicity."37 A
recognized right of publicity requires the artist to grant
to the record company the express right to use that
artist's name for commercial purposes. It is necessary for
the record company to obtain the right to use the artist's
current name or any name-real or fictional-that the
artist may adopt during the term of the agreement.
Furthermore, record companies will not allow the artist
to change his or her name or the name of the band without its approval. The right of publicity will commonly
include the right to use the artist's name, signature,
voice, likeness and biographical material for advertising
and trade purposes. 38 Some record companies attempt to
define this provision broadly so as to include merchandising rights.
Due to the popularity of the Internet, a hotly contested issue between recording companies and artists is over
the ownership of domain names which contain the
artist's name. Record labels are insisting on the exclusive right to register the artist's professional name as a
World Wide Web domain name in the Company's favor,
and to appoint the record company as the artist's attorney-in-fact for such purpose.
VIDEOS (AUDIO-VISUAL RECORDS)
The definitions of "phonograph record" and "masters" in recording agreements have been expanded
over the years to include videos or "audio-visual"
rights with a resulting increase in record company
profits. Today, most recording contracts specifically contain separate definitions for videos. There
are numerous issues that surround videos in a
recording contract.
In some cases, videos have
become a necessary promotional tool in "breaking" a
new artist as well as sustaining the careers of

established artists. The record company ordinarily
decides how many videos to produce and owns all rights
in any video it does produce. Most recording contracts
provide that the recording company will pay for the production costs of the music videos produced during the
term of the contract. The record company will recoup
fifty percent of these video production costs out of the
artist's record royalties if the record company is unable to
recoup one hundred percent of these costs from the commercial exploitation of the music video. An artist with
clout may successfully require the record company to create separate royalty accounts for videos and for records,
with no earnings from one source being used to recoup
the productions costs attendant on the other source
("cross-collateralization").
With respect to the sale of videos in the United States,
the royalty rate is between ten and twenty percent of the
artist's royalty rate for albums, depending on both the
track record and the bargaining power of the artist.
Below is an excerpt from a recording artist agreement
which addresses many of the issues discussed above:
(A) At Company's request Artist shall perform
for the production of Videos.
(B) In respect to any Video so requested by
Company:
(1) The Master to be embodied in the
Video, the concept for the Video and the
dates, locations and director for the
shooting of the Video shall be mutually
selected by Artist and Company; provided
that, in the event of a dispute with
respect to any of the foregoing elements,
Company's decision shall be final, and
provided further that each Master
released as the A side of a Single shall be
deemed mutually selected by Artist and
Company.
(2) Company shall designate and engage
the producer who shall engage the director and other production personnel for
the Video. Artist shall fully cooperate
with the producer, direct, and all other
production personnel in the production of
the Video. At Artist's request, Company
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shall advise Artist of the approved production budget submitted by the producer.
(3) As between Artist and Company,
Company shall be responsible for all
Video Production Costs incurred in connection with Videos consistent with the
approved production budget. Any particular Video Production Cost in excess of
the amount budgeted for such item that
was incurred due to Artist's acts or omissions shall be Artist's sole responsibility
and Artist shall hereby agree to forthwith
pay and discharge all such excess costs.
If Company agrees to pay any such excess
costs on Artist's behalf, you shall, upon
demand, reimburse Company for such
excess costs or, in lieu of requesting reimbursement, in addition to any other
rights or remedies Company may have,
Company may deduct such excess costs
from any monies payable under this
agreement or any other agreement for
Artist's services. If Artist fails to appear
at locations and/or on dates which have
been mutually approved by you and
Company, the costs of cancellation of the
shoot shall be fully deductible from any
monies payable under this agreement or
any other agreement for Artist's services.
(4) All Video Production Costs paid or
incurred by Company shall constitute
Advances, except that 50% of the aggregate amount of Video Production Costs
shall not be recoupable from royalties
payable pursuant to [selected provisions
of this agreement]. Notwithstanding the
preceding sentence, all Video Production
Costs incurred in connection with any
one Video in excess of $150,000 shall be
fully recoupable from record royalties
payable pursuant to [selected provisions
of this agreement].

APPLICATION
Applying the key provisions of a recording artist
agreement discussed above, including the calculation of
artist royalties, let us "do the math" as it might apply to
a country artist signed to a Nashville record label who
has become an international superstar. In 1991, Harold
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Shedd, head of Mercury Records in Nashville at the time,
saw potential in a relatively unknown artist, Shania
Twain. 39 He took a chance on this Canadian beauty and
40
signed her to a long-term recording artist agreement.
Her first self-titled album was released in 1992 and sold
less than 200,000 units. 4 1 Robert "Mutt" Lange, who has
written numerous hit songs and has produced highly successful acts such as Bryan Adams, Michael Bolton,
AC/DC, The Cars, Metallica and Def Leppard, saw one of
42
Twain's videos while staying at a hotel in Los Angeles.
Lange contacted Twain and arranged to produce and cowrite songs for her next album. 4 3 This talented producer gave Twain a whole new sound, while John and Bo
44
This combination
Derek gave her a whole new image.
of a new pop/country sound and sexy image contributed
45
"The
to the immense success of Twain's second album.
the
in
units
million
Woman In Me" has sold over eleven
United States and over thirty million units worldwide
since its release in 1995.46 In 1997, Twain released her
third album, "Come On Over."4 7 Backed by her first
national and world tour, this third album has currently
sold over seventeen million units in the United States
48
After the
and over twenty million units worldwide.
now sold
has
Twain
Shania
albums,
three
just
of
release
49
more records than any other female country artist.
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For purposes of this article, we will take a hypothetical situation using Shania Twain's second album as an
example. This example will illustrate how sales of eleven
million units are translated into artist royalties. In this
hypothetical we are speculating about the terms and conditions of Shania Twain's Exclusive Recording Artist
Agreement with Mercury Records as to her artist royalty
rate on the second album and how that royalty rate
would be calculated. As such, a twelve percent artist royalty based on a full priced CD at $16.98 of the SRLP and
a full priced cassette at $11.98 of the SRLP will be used
to calculate the base artist royalty rate.
The calculations reveal that the artist royalty rate on
a CD sold in the United States with a SRLP of $16.98 is
$0.73, and on a cassette with a SRLP of $11.98 is $0.69.
The next step is to determine the recoupable costs the
record company may deduct from any artist royalties.
Because the second album ("The Woman In Me") is crosscollateralized with the first album ("Shania Twain"), any
unrecouped balance still remaining from the first album
may be offset against artist royalties received from the
second album. For present purposes, we will assume
that $100,000 was not recouped at the commencement of
recording the second album. As a result, the recoupable
cost will be deducted from sales of the second album may
appear as follows:

Now that we have determined our United States base
artist royalty rate ($0.73 per CD and $0.69 per cassette)
and our unrecouped balance ($800,000), it is now time to
"do the math" with respect to our featured artist. A
caveat to the following calculation is that we have taken
the base royalty rate to be $0.72, which is a rate falling
between our base artist royalty rate for CDs and cassettes. This also assumes in our hypothetical that an
equal amount of CDs were sold as cassettes, which is not
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likely to be the case. Furthermore, we assume that all of
these units were actually sold at full price through retail
stores in the United States, which also is not likely.
Many of these units were sold through record clubs, foreign markets, military bases, over the Internet, etc.
Nevertheless, this hypothetical calculation will provide a
good indication of how lucrative the music business is for
a successful artist once that artist's account reaches a
recouped position.

CONCLUSION
In the end, the system appears to generate large sums
of income to those artists who recoup on their accounts
and continue to sell a large number of albums.
Independent, unsigned artists still may be able to use the
Internet and other methods of marketing to reach a limited number of fans and potential record buyers.
Nevertheless, without the money, marketing and distribution of an established record company, it is extremely
unlikely that an artist will break through the cluttered
market and reach the level of success necessary to sustain a career, much less to become an international
superstar. Major record companies are in the business of
promotion and international distribution.
Courtney
Love's assertions aside, the strength and expertise of
these companies remain indispensable to recording
artists.
Despite Shania Twain's immense talent, and despite
worldwide audiences' eagerness to embrace her sound
and image, she owes her unimagined success in large
part to the promotional and distribution efforts of
Mercury Records. And since hers is not a unique experience in today's music scene, the use of radio and of traditional means of distributing albums upon which major
record labels rely heavily are here to stay-at least for
now.

LYNN M

RR iW

1. See generally Jo SGAMMATO, AMERICAN THUNDER: THE GARTH
BROOKS STORY (1999); EDWARD MORRIS, GARTH BROOKS:
PLATINUM COWBOY (1993).

23. Id.

2. See generally SCOTT GRAY, LiVIN' ON COUNTRY: THE ALAN
JACKSON STORY (2000).

25. Id.

24. Id.

26. Id.
3. See generally HUNTER DAVIES, THE BEATLES (1996).
27. Love, supra note 9, at 3.
4. See, e~g.., RIAA v. Diamond Multimedia Systems. Inc., 180
F.3d 1072 (9th Cir. 1999); William Sloan Coats, Vickie L.
Freeman, John G. Given and Heather D. Rafter, Symposium:
Legal and Business Issues in the DigitalDistributionsof Music:
Streaming into the Future; Music and Video Online, 20 LOY.
L.A. ENT. L.J. 285 (2000); Paul Veravanich, Note, Rio Grande:
the MP3 Showdown at Highnoon in Cyberspace, 10 FORDHAM
I.P., MEDIA & ENT. L.J. 433 (Winter 2000); Jessica Trivellini
Toney, You've Got Mud on Your Face: Have MP3"s Turned the
Middleman into Roadkill?, 22 HASTINGS COMM. & ENT. L.J. 127
(Fall 1999); Brett Atwood, Labels, Artists Clash Over
MP3... Morisette's Pact with MP3.com Latest Deal to Spark
Controversy, BILLBOARD,

May

1,

1999; Jonathan Vankin,

Downloading the Future: the MP3 Revolution -the End of the
Industry as We Know It, L. A. WEEKLY, Mar. 26, 1999, at 38.

28. Id. at 4.
29. Id.
30. Factors which effect the time at which a record company
will release an album include the length of time since release of
the artist's last album, competitors' release schedules, seasonal
considerations, etc.
31. See Bob Donnelly, "Guest Commentary"-Voiceless
Who Will Speak for Artists, BILLBOARD, Apr. 15, 2000.

Voices:

32. See id.

5. See generally id.

33. See 17 U.S.C. § 115(c)(2) (1999); 37 C.F.R. § 255.3 (1999).

6. See David J. Moser, "Guest Commentary" MP3 Doesn't Spell
the End of TraditionalLabels, BILLBOARD, Aug. 7, 1999 (describing the industry's fears and then criticizing these as being premature).

34. See 37 C.F.R. § 255.30) (1999).

7. See Ray Waddell, RIAA Posts Midyear Stats: CDs, Music
DVDs, Special Markets Rise, BILLBOARD, Sept. 16, 2000; Don
Jeffrey, RIAA Stats Show Dip in Formats: '99 Tally Reveals
Sharp Drop for Cassettes, Singles; CDs Gain, BILLBOARD, Mar.
4, 2000.

36. See id.

8. See Ed Christman, Hefty Sales Raise Issues -Some FearBar
for Artists Now Set Too High, BILLBOARD, Jul. 15, 2000.
6,
9. See Courtney Love, Courtney Love Does the Math6 (June
4
<http://www.salon.com/tech/feature/2000/O /1 /love/
2000)
index.html>.
10. See generally id.
11. Id. at 1.
12. Id.
13. Id.
14. Id.

35. See 17 U.S.C. §§ 801-03 (1999).

37. See Zacchini v. Scripps-Howard Broadcasting, 433 U.S. 562
(1977) (where the United States Supreme Court first recognized the right of publicity); Haelan Laboratories v. Topps
Chewing Gum, 202 F.2d 866 (2d Cir. 1953) (where the Second
Circuit Court of Appeals first coined the phrase, "right of publicity").
38. See. e.g., Midler v. Ford Motor Co., 849 F.2d 460 (9th Cir.
1988) (where the Ninth Circuit held that "voice" is a marketable commodity for purposes of misappropriation under
California tort law).
39. See MICHAEL MCCALL, SANIA TWAIN: AN INTIMATE PORTRAIT
DrvA 38 (1999).

OF A COUNTRY MUSIC

40. Id.
41. See generally id.
42. Id. at 4, 56-58.

15. Love, supra note 9, at 1

43. Id. at 56-58.

16. Id.

44. McCall, supra note 39, at 78-80.

17. Id at 2.

45. Id. at 81.

18. See generally id.

46. See Chuck Taylor, Airwaves: Mercury Nashville's Shania
T1vain Sits Pretty as Decade's Crossover Queen, BILLBOARD, Oct.
9, 1999.

19. Id. at 3.
20. Id.
21. Love, supra note 9, at 3
22. Id.

47. See McCall, supra note 39, at 126-31.
48. See generally id.
49. See generally id.

